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Sadly, we are consumed with trying to save lives and protect
the rights of peoples from the actions of rulers who seldom
respect the rule of law.

—Robert T. Coulter, Executive Director, Indian Law Resource
Center, Washington D.C.
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Trump vs. the Rule of Law

Antara Haldar

For over seventy years the global rule-of-law regime has been
led—indeed defined—by one country: the United States. The
United States has been, since the start of the postcolonial era,
the metaphorical “city upon the hill”—the force behind the
Marshall Plan, the leader of the international “law and de-
velopment” movement, the prime mover behind initiatives
to reform “transition economies,” and the intellectual power-
house that, with the University of Chicago leading the charge,
produced the thesis that not just peace and democracy relied
on the rule of law, but also economic prosperity.! In the past
four years, however, this iconic beacon of hope has, to say the
least, lost some of its sheen. But while recent developments
may have tarnished, potentially irrevocably, the bustling
business of Brand America (a.k.a. “the Washington Consen-
sus”), this may present a historic opportunity for the rule-of-
law culture worldwide.

Donald Trump—real estate baron, purveyor of beauty
queens, star of reality-TV, and forty-fifth president of the
United States—raised, from the outset, unprecedented ques-
tions vis-a-vis his dual role as business tycoon and leader of
the free world. The questions that his presidency posed were
vexing, and endless. Was booking at the Trump International
Hotel in Washington, DC, to become merely sensible foreign
policy (as Gulf States such as Kuwait and Bahrain appeared
to think)? Were holdups on Trump real estate developments
to be read as acts of unfriendliness toward the United States
(a cue on which Georgia and Argentina seem to have picked
up)? How kosher were Ivanka Trump’s presence at meetings
or phone calls with leaders of countries like Japan, where

1. The intellectual origins of this idea can be
traced to the highly influential “law and econom-
ics” movement that emanated from the Univer-
sity of Chicago. See, e.g., R. Coase, “The Problem
of Social Cost,” Journal of Law and Economics 3

(1960): 1-44.
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the Trumps have significant business interests, and the role
that the family would play in his presidency more generally?
Would giving up the odd human right really be too much of
a price to pay if strategically important business clearances
were at stake, for instance, in Saudi Arabia? These were just
a few in a long list of red flags about the rampant scope that
divided loyalties provide for the abuse of power and the eth-
ics of potentially profiteering from the highest public office
on the planet; of turning the U.S. federal government into a
subsidiary of Trump, Inc. The concerns as Trump took office
were numerous. Yet they weren’t sufficient.

Within the rubric of “law and development”—a field prem-
ised on the notion that problems of development in many
parts of the world are intimately linked to the failure to es-
tablish a resilient rule-of-law regime in those regions—which
I have been teaching and researching for well over a decade
now, the types of problems Trump posed would be described
as “corruption” or “nepotism.” By dint of occurring in Amer-
ica rather than the Third World, however, these were down-
played, with faux politeness, merely as potential “conflicts
of interests.” While the vigilance of the American media in
attempting to ensure that the Trump presidency’s campaign
promise to help business was not restricted to just his own
was truly impressive, Trump—as we saw more evidence of
than many even anticipated—is not a man to be troubled by
constitutional niceties. What he touts himself as, however, is
a good businessman, which makes it particularly ironic that
he single-handedly devastated what had been one of the most
thriving U.S. export industries.

Trump systematically violated the tenets of Rule of Law
101—the idea of governance by law rather than the whim,
or interests, of particular government officials. The list of
breaches includes arbitrary dismissals of government offi-
cials, typically as a consequence of refusing to toe his line (for
instance, FBI director James Comey); human rights violations
in the treatment of immigrants (for example, by separating
children from their parents at the U.S. border, often detain-
ing them indefinitely—in cages); attempts at using presiden-
tial authority to persecute political opponents (like Hillary
Clinton and Joe Biden); repeatedly encouraging foreign med-
dling in national affairs (first Russia, then Ukraine); incessant
attacks on the free press; stonewalling the impeachment in-
vestigations following the publication of the Mueller Report;
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extensive tax fraud; blatantly violating scientific advice while
tasked with leading the response to a deadly pandemic; fail-
ing to acknowledge the results of a free and fair election (and
actively attempting to interfere with its results, for instance,
in the state of Georgia); and, as the grand finale, inciting ri-
oters to storm an institution he headed—becoming not only
the third president to be impeached, but the first ever to earn
the distinction twice. The spate of crises that these events un-
leashed domestically became perhaps the nation’s singular
focus over the past four years (an explicit goal of the reality
TV-inspired Trump circus). But there is another, less talked
about, fallout: the U.S. role as the undisputed world leader
in the multibillion-dollar industry that deals in the global ex-
port of the rule of law.

The rule of law, far from being just ideology or political
symbolism, is big business. Indeed, Trump’s own empire does
not hold a candle in terms of economic importance to the
business of empire building. Trump’s net worth, estimated at
something in the range of $2.5 billion,? pales in comparison
with the industry that he has shaken to the very core—worth,
for instance, $40 billion in Afghanistan alone (placing it not
far behind pharmaceuticals, one of the top ten U.S. exports).?
While it’s evident that Trump and his supporters consider the
rule of law for its own sake a sentimental luxury, the eco-
nomic losses brought about by Trump’s actions—which un-
dermine a now iconic “industry”—seem to be lost on them.

The origins of this industry go back to the end of the Second
World War, when the United States emerged as the leader of
a brave new world order, with the Bretton-Woods institu-
tions (namely, the World Bank and the International Mone-
tary Fund), in the role of the supportive second lead, in tow.
Against the backdrop of a Europe in decline and rapid decolo-
nization, the United States attempted to consolidate its global
power through trade and other means, but the hallmark of its
new place in the world was the export of U.S.-style rule of law
(following in the footsteps of illustrious predecessors—Rome,
succeeded by France and Britain). This was the golden age
of “law and development” when America, with USAID at the
helm, established outposts everywhere from India to Brazil

2. “#339 Donald Trump,” Forbes, February 3.D.Marshall, ed., The International Rule of Law

26, 2021, https://www.forbes.com/profile/don- Movement: A Crisis of Legitimacy and the Way

ald-trump/?sh=2f5274d547hd. Forward (Cambridge, MA:, Harvard University
Press, 2014).
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and rose to the challenge of fulfilling its role of pastoral care
for these newly independent fledging states—critically, how-
ever, leading by example.*

The Cold War era further heightened the incentives for the
United States to expand and strengthen its sphere of influ-
ence, and there was no more effective way of doing so than
by making a sale of the “idea of America,” or the mother-
hood-and-apple-pie package of freedom and democracy that
it stood for. The fall of the Berlin Wall only saw a further
boom: buoyed by the hubris of being “the only game in town,”
the United States led the charge to prescribe conditions not
only to the developing world but now also to the post-Soviet
“transition economies.”

By the early 2000s the rule-of-law industry overwhelming-
ly dominated the practice of development, with the notion
firmly taking hold that “institutions” outweigh factors like
geography or even technology in determining development
prospects.’ Like all industries at their zenith, of course, it wit-
nessed a boom in diversification and specialization, with a
host of ancillary industries, variously promoting “good gov-
ernance,” “institution building,” and “state capacity” spring-
ing up around it. Backed by the force of a growing academic
consensus—ranging from A. Shleifer et al. to D. Acemoglu et
al. and aided by developmentalists like Hernando de Soto®—
the conjecture congealed into certainty that what differen-
tiates the flourishing “us” from the impoverished “them”
(what Niall Ferguson refers to as the “great divergence”) is
the chasm created by the possession of the rule of law. Proj-
ects like the American Bar Association’s World Justice Project,
of which I was a member of the inaugural academic com-
mittee, have extolled the virtues of the American practice of
the rule of law—holding it up as the gold standard by which
all others are to be judged.” (The message of the rule-of-law

4.For an authoritative overview of this peri-
od, see D. Trubek and M. Galanter, “Scholars in
Self-Estrangement: Some Reflections on the Cri-
sis in Law and Development Studies in the United
States,” Wisconsin Law Review (1974): 1062.

5. For an overview of the institutions vs. geogra-
phy debate—and a late attempt to argue against
the primacy of institutions—see ]. D. Sachs, “In-
stitutions Do Matter, but Not for Everything,” Fi-
nance and Development (2003): 38-41.

6. A. Shleifer, E. L. Glaeser, R. La Porta, F. Lopez-
de-Silanes, and S. Djankov, “The New Compara-

tive Economics,” Harvard Institute of Economic
Research Discussion Paper no. 2002 (2003); D.
Acemoglu, S. Johnson, and J. A. Robinson, “The
Colonial Origins of Comparative Development,”
American Economic Review 91 (2001): 1369-1401;
and H. de Soto, The Mystery of Capital (London:
Bantam Books, 2000).

7. For a representative range of perspectives on
this project, see James J. Heckman, Robert L. Nel-
son, and Lee Cabatingan, eds., Global Perspectives
on the Rule of Law (London: Routledge-Cavendish,
2010).
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brigade was clear: the institutions we possess are the golden
key to not only progress but prosperity, and we can show you
how to dispel darkness and, particularly, the greatest of all
vices, corruption!)

The international organizations have served as faithful
apostles, dutifully spreading the message around the world.
A United Nations initiative, the Commission for Legal Em-
powerment of the Poor, led by Madeline Albright and other
eminent Americans, applied itself to the issue of internation-
al legal reform with missionary zeal.® Meanwhile, the highly
influential Doing Business reports and World Governance In-
dicators brought out by the World Bank (still nakedly under
U.S. leadership) issue “scores,” like judges in a figure-skating
contest, to nations of the world on the basis of the “quality”
of their institutions, based almost exclusively on parameters
fetishized within the “law and economics” tradition of pro-
tection of private property and enforcement of contracts.®

And business has been brisk. In the era of “structural ad-
justment” (in the case of the developing world) and “shock
therapy” (in the case of transition economies), conditional-
ities attached to World Bank and IMF loans—or terms with
which countries had to comply to qualify to borrow—made
for a thriving business for American or U.S.-trained consul-
tants and rule-of-law experts, uniquely poised to offer advice
on how to sanitize systems in, say, Argentina to bring them
into line with international (i.e., American) standards. More
recently, war and conflict have been a particular fillip to the
industry, with Afghanistan, Iraq, Haiti, Congo, and South Su-
dan being particularly bustling import hubs for this Ameri-
can export. One can only imagine what the potential in Syria
could be.

But just as lingerie is only a small part of what a Victoria’s
Secret fashion show is about—or RAM speed a mere second-
ary consideration when deciding to buy the latest MacBook—
what this industry really sold was a slice of the American
dream. And while the odd critical scholar, myself included,
has complained about the hypocrisy of the system (clinking,

8. United Nations General Assembly, “Legal Em- 9. World Bank, Doing Business, https://www.do-
powerment of the Poor and Eradication of Pov- ingbusiness.org; World Bank, Worldwide Gov-
erty,” Report of the Secretary General, July 2009, ernance Indicators, https://info.worldbank.org/
https://www.un.org/esa/socdev/documents/re- governance/wgi/.
ports/Legal%20empowerment%200f%20the%20

poor.pdf.
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for example, champagne flutes at the inaugural conference
of the World Justice Project at Vienna’s Hofburg Palace while
chatting about using American-style rule of law to end world
poverty) or talked of the need to fix the rule-of-law problem
“at home,” cynicism apart, it was hard to dispute, for the most
part, that the United States did embody a higher standard
than the countries it was preaching to. Until recently, that is.

Trump was to America’s booming business in the rule of
law what the emissions scandal was to Volkswagen—doing
incalculable damage to the fragile moral calculus in which
this industry trades. Under Trump, the United States ca-
reened dangerously close to the problems that were restrict-
ed to the “them” of the global political economy, culminat-
ing in a fiasco not witnessed elsewhere in recent history in a
Western democracy, what Joseph Henrich et al. refer to as a
“WEIRD nation”:*° the shocking, and highly dramatic, January
6, 2021, storming of the U.S. Capitol. The blurring of the line
between government and business, the nexus between for-
eign policy and corporate interest, and the shifting Venn di-
agram between administration and family ties under Trump
gnawed away at the implicit moral code that lies at the core
of the U.S. presidency, paving the way for more flagrant vi-
olations of the rule of law. Internationally, it made all but a
mockery of the U.S. image as a paragon. And, as even Trump
knows, reputations are important in business.

There is a chance that, like farmers once hooked on Mon-
santo seed are unable to wean themselves off, that the United
States will retain its highly profitable position as the inter-
national arbiter of the rule of law. More likely, however, the
country’s compromised image under Trump will slow the
industry down and lead to regrouping within global rule-of-
law circles. The silver lining of these grim four years, howev-
er—for the United States and the rest of the world—may be a
lesson in the true nature of the rule of law.

As the Trump years demonstrate, the rule of law is not a
property specific to certain regions of the world. Nor it is a

10. The acronym—which stands for Western,
Educated, Industrialized, Rich and Democratic—
was coined by a group of behavioral scientists
based at the University of British Columbia and
was first articulated in J. Henrich, S. J. Heine,
and A. Norenzayan, “The Weirdest People in the
World?,” Behavioral and Brain Sciences 33 (2010):
61-135.
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God-given boon, an inalienable characteristic endemic to the
countries blessed with it. The mechanism by which it oper-
ates does so universally—and its victories are hard won. As
I’'ve written about extensively elsewhere,'! it is a combination
of formal and informal elements, and while the judiciary in
the United States has done an admirable job of acting as a
check on Trump, the Trump administration also illustrated,
graphically, just how blunt a tool formal law is, if a culture
of respect for its rules is missing. Trump may have won the
2016 election based on his promise to “make America great
again” or to grow American industry, but in the case of one of
the proudest, indeed showcase, exports of the United States,
the multibillion-dollar rule-of-law industry, this is just one of
many promises he utterly failed to keep.

11. A. Haldar, “The Inner Logic of Institutional
Evolution: Toward a Theory of the Relationship
between Formal and Informal Law,” in Toward
a Just Society: Joseph Stiglitz and Twenty-First
Century Economics, ed. M. Guzman (New York:
Columbia University Press, 2018); A. Haldar, “The
Rule of Law Needs a Soul,” Project Syndicate,

June 10, 2019.
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The Rule of Law in Societies
Emerging from Conflict

Hoolo ‘Nyane

The basic conception of the rule of law connotes the preva-
lence of law, as opposed to arbitrariness. However, when so-
cieties descend into conflict, legal systems are damaged and
impunity prevails. The law and the rights of persons are the
first casualties of conflict and belligerence. Notwithstanding
this sad reality, in times of reconstruction and peacebuild-
ing, the major preoccupation of formerly belligerent parties
is the attainment of peace. In the quest for peace and polit-
ical tranquillity, the parties often enter into what are styled
“peace accords.” These accords emphasize peace rather than
the rule of law. This enterprise pits two equally important
values of any sustainable democracy—peace and the rule of
law—against each other, and the rule of law often suffers.
While societies emerging from conflict often desperately long
for peace, and understandably so, it is imperative not to dis-
count the importance of the rule of law. The purpose of this
essay is to critique the prevalent pattern in societies emerg-
ing from conflict of failing to uphold the requisite balance
between peace and the rule of law.

Revisiting the Notion of the Rule of Law
in Peacebuilding Situations

The rule of law as a politico-legal concept is an intriguing no-
tion in contemporary times. At some point it was deemed to
be simple and straightforward, but it has reemerged as one
of the most controversial devices of modern-day liberal con-
stitutionalism. Often it is defined in contradictory ways. Its
philosophical justification varies from one era to the next.
In the Middle Ages, the rule of law was at the center of the
controversy surrounding the idea of law. Naturalists sought
to link it to morality (in other words, unjust law is not law),
while positivists sought to locate it within the pure idea of
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rules, namely, legalism devoid of other “impurities.”* Histor-
ically, the idea of the rule of law gained currency in the eigh-
teenth century with the ascendency of liberalism.? It became
the chief strut of Western political thought. Sometimes it was
exported as a condition for aid—what has been described as
an “explosion in promotion of the rule of law.”® The rule of
law became popular because it sought to replace absolutist
devices such as prerogative, discretion, arbitrariness, and
strong monarchs and oligarchs. Hence it has classically been
associated with the absolute predominance of the law as op-
posed to arbitrariness, the equal subjection of all to the law,
and respect for individual rights.*

Two important events of the twentieth century revived
what can be called the “rule-of-law debate”: the end of World
War II and the subsequent transition of countries from either
dictatorships or conflict situations. During and after the war,
the primary question was whether the German Nazi legal
system, which was key in the commission of atrocities, was
law. This question animated and gave a fresh turn to the rule-
of-law discourse and reverberated throughout the world. In
countries such as apartheid South Africa, this question rang
loudest. The rule of law was associated with the postwar tri-
bunals in Nuremberg and Tokyo, and with the democratiza-
tion of previously authoritarian regimes in Latin America
and the former Soviet Union. It was deployed in the Balkans,
Rwanda, Sierra Leone, East Timor, and many other places
throughout the world where there was a need for postcon-
flict reconstruction.’

1. Kif Augustine Adams, “What Is Just: The Rule 4. A. V. Dicey, An Introduction to the Study of the
of Law and Natural Law in the Trials of Former Law of the Constitution (Basingstoke, UK: Mac-
East German Border Guards,” Stanford Journal of — millan, 1959, first published 1885), 202-3; Robert
International Law 29 (1992): 271. Stein, “Rule of Law: What Does It Mean?” Minne-
2. Brian Z. Tamanaha, “The Dark Side of the Re- sota Journal of International Law 18 (2009): 293.
lationship between the Rule of Law and Liberal- 5. Kieran McEvoy, “Beyond Legalism: Towards a
ism,” NYU journal of Law & Liberty 3 (2008): 516.  Thicker Understanding of Transitional Justice,”
3. R. Brooks, “The New Imperialism: Violence, JournalofLaw and Society 34,no. 4 (2007): 411-40.
Norms, and the ‘Rule of Law,” ” Michigan Law Re-

view 101 (2003): 2275-2340.
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The Rule of Law, Justice, and Peacebuilding

Peacebuilding is a controversial concept that has troubled the
rule of law in recent times. The concept of peacebuilding was
introduced fairly recently by the former UN secretary-gener-
al Boutros Boutros-Ghali, who described it as “actions to iden-
tify and support structures which will tend to strengthen and
solidify peace in order to avoid a relapse into conflict.”® In
a broad sense, peacebuilding incorporates the goals of both
negative peace (the absence of physical violence) and posi-
tive peace (the absence of structural violence).”

Justice and order are important aspects of peacebuilding in
a postconflict situation where there is a need to end violence,
disarm combatants, restore the rule of law, and deal with the
perpetrators of war crimes and other human rights abuses.®

Nevertheless, justice (the rule of law) and reconciliation
have often been seen as competing objectives in the pro-
cess of making and building peace. The animating question,
however, is whether amnesty for wartime crimes should be
part of reconciliation and peacebuilding agreements. On the
one side, there are strong views that accountability and the
prosecution of wartime crimes defeat the entire reconcili-
ation and peacebuilding project. On the other side, there is
the converse view that durable peace must be based on ac-
countability and justice. The reality of the matter is that in
the aftermath of conflict, populations have been stripped of
their rights and dignity and subjected to deep insecurity and
indignity. In the past, there was the temptation to resort to
short-term pragmatism in reaching peace agreements. How-
ever, there has been a paradigm shift in approaches to the
acknowledgment of past human rights violations and inter-
national involvement in the implementation of accountabil-
ity mechanisms. This led to the establishment of the first ad
hoc international war crimes tribunals since Nuremberg, for
the former Yugoslavia and Rwanda.

6. Boutros Boutros-Ghali, An Agenda for Peace 8. Wendy Lambourne, “Post-conflict Peacebuild-
(New York: United Nations, 1992), 11. ing: Meeting Human Needs for Justice and Recon-

ciliation, Peace, Conflict and Development,” Issue

7. J. Galtung, “Twenty-Five Years of Peace Re-
Four (2004).

search: Ten Challenges and Responses,” Journal
of Peace Research 22 (1985).
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The world also has its first permanent International Crim-
inal Court. The discourse now favors justice and the rule of
law even during times of reconciliation and peacebuilding.
However, the world is still obsessed with legal justice as op-
posed to other forms of justice, such as social and economic
justice. Even with legal justice, the main preoccupation is still
legalism (or a minimalist rule of law). As Rama Mani point-
edly contends: “Whereas a minimalist rule of law might suf-
fice in stable societies where other institutions and processes
may exist to keep a check on possible manipulation and polit-
icization of the rule of law, it is insufficient for postconflict so-
cieties, where such checks and balances do not exist or have
been debilitated during conflict.”®

Most of the time, when a country sinks into conflict, the
first casualty is the rule of law and all its manifestations, such
as security agencies, the police, the judiciary, and the rights of
citizens. Impunity usually becomes the “new normal.” When
the peace agreements are signed, the belligerent side and the
perpetrators usually want all the damages that have been
inflicted on the rule of law to be forgotten in the name of
amnesty, truth, reconciliation, and reconstruction. Countries
emerging from conflict therefore have the double-pronged
task of reviving the rule of law—which was severely dam-
aged during belligerence—and returning it to the center of a
durable postconflict reconstruction.

The Rule-of-Law Dilemma and Transitional Justice

In an effort to grapple with the rule-of-law dilemma in the
aftermath of conflict, the international community, and the
United Nations in particular, has generated the discourse of
transitional justice. The idea is still very elastic. But, stripped
of its complexities, transitional justice means a set of interre-
lated principles and processes centered on the imagined role
of law and lawmaking in constituting the transition.® The
idea has a long history, but it gained traction after World War
II, when new values were generated in the form of key in-

9. Rama Mani, “Conflict Resolution, Justice and  10. Patricia Lundy and Mark McGovern, “Whose
the Law: Rebuilding the Rule of Law in the After- Justice? Rethinking Transitional Justice from the
math of Complex Political Emergencies,” Interna- Bottom Up,” Journal of Law and Society 35, no. 2
tional Peacekeeping 5, no. 3 (1998): 1-25. (2008): 265-92.
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ternational treaties, such as the Genocide Convention (1948),
the Universal Declaration of Human Rights (1948), and the
Geneva Convention on Laws of War (1949). The world was
reeling from the atrocities of war. The objectives of transi-
tional justice are: (a) the restoration of the “rule of law”; (b)
judicial retribution designed to counter a culture of impuni-
ty; (c) recompense and the restoration of dignity to victims;
(d) the reform of institutions; (e) social and political “recon-
ciliation”; (f) “nation-building”; and (g) the reconstitution on
the basis of a “shared narrative.”’* The concept therefore is
also metalegal.

The United Nations has placed the idea of transitional jus-
tice at the center of its operations in postconflict situations. In
2004 Secretary-General Kofi Annan released a UN report on
the rule of law and transitional justice in conflict and post-
conflict societies.'? The report acknowledged that the rule of
law (justice) and peace are not mutually exclusive; they are
mutually reinforcing. Furthermore, the UN has issued a se-
ries of tools such as the Rule of Law Tools for Post-Conflict
States that are intended to assist countries emerging from
conflict.®

Recently, the world has seen various forms of transitional
justice mechanisms. There are three prominent mechanisms.
The first category is ad hoc international tribunals, for ex-
ample, the tribunals in Nuremberg, Rwanda, and the former
Yugoslavia. The second category is “truth commissions,” such
as those used in Uganda, Argentina, Guatemala, South Africa,
Ghana, East Timor, Morocco, Liberia, the Democratic Repub-
lic of the Congo, and Kenya. The third category is “national
prosecutions,” such as those used in Lesotho.'

Studies on transitional justice mechanisms show that such
mechanisms are elitist. They are often the “justice of the vic-
tors” and usually struggle to maintain the balance between
“too much memory” and “too much forgetting.”

11. Lundy and McGovern, “Whose Justice?,” 265—
92.

12. United Nations, The Rule of Law and Transi-
tional Justice in Conflict and Post-Conflict Societies
(2004), https://www.un.org/ruleoflaw/blog/docu-
ment/the-rule-of-law-and-transitional-justice-in-
conflict-and-post-conflict-societies-report-of-the-
secretary-general/.

13. United Nations, Rule of Law Tools for Post-Con-

flict States (2006), https://www.ohchr.org/Doc-
uments/Publications/RuleoflawProsecutionsen.
pdf.

14. Mohalenyane Phakela and Pascalinah Kabi,
“DPP Motinyane Sticks to Her Guns on Metsing,
Mochoboroane Treason Trial,” Lesotho Times,
June 17, 2020, http://lestimes.com/dpp-motinya-
ne-sticks-to-her-guns-on-metsing-mochoboroane-
treason-trial/.
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Conclusion

The foregoing discussion demonstrates that although the
rule of law is a fairly common—and sometimes even mun-
dane—concept, conflict situations have complicated it. The
need for accountability and the quest for peace often clash in
an unhealthy way. Often the rule of law (or justice), which is
the first victim of the conflict, suffers in the balancing exer-
cise, when the emphasis is placed mainly on normalcy, peace,
and pragmatic politics. It is clear, however, that although the
rule of law may be an inconvenience for pragmatic politics
in the aftermath of conflict, it is an indispensable feature of
durable peace. The rule of law is exemplified by the oft-cited
statement of Pope Paul VI that “if you want peace, work for
justice.”?

15. Christopher W. Hrynkow, “ ‘If You Want Peace,
Work for Justice’: Assessing Pope Paul VI as a
Peacebuilder on the Levels of Insight and Action,”
Peace and Conflict Studies 24, no. 2 (2017): 2.



221

Interpretation, Special Laws,
and Confessional Bias
Obstacles to Legal Equality

Kenneth Stow

Is it possible, one may ask, for authorities scrupulously to ob-
serve the law yet still be oppressive? It indeed is, whether
through loosely applying law and its penalties to one group
of people while strictly enforcing observance with others, or
by imposing light sentences on the rich and well connected
but incarcerating for years the poor and the colored of skin.
To this, add questionable interpretation. How, in a classic
example, does one read the Second Amendment to the U.S.
Constitution: “A well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and
bear Arms, shall not be infringed?” The U.S. Supreme Court
has said it means that every individual has a right to a gun.!
But this reading fails to explain the amendment’s three pesky
commas. The first, after “Militia,” likely makes sense accord-
ing to the still loosely defined rules of punctuation in the late
eighteenth century: a comma before a participial clause (be-
ing). The second is another matter and, more tellingly, the
third. Remove that last one, and the Supreme Court reading
is correct, especially should we understand “people” to mean
individuals, not the collective people, as in the phrase E pluri-
bus unum, which is a secularization—is it not?— of St. Paul’s
unus panis, multi sumus (though we are many, we are [unit-
ed] as a single loaf), namely, the body of the believers, the
spiritual Corpus Christi. More simply, it means the collective,
as in “We the people,” the opening words of the Constitution.
It seems improbable that the drafters of the amendment in-
tended anything other than “the people” in the collective.
Further, the Latin-trained drafters of the Constitution, as
most of them were, surely composed the phrase “the right ...
arms” to be read as an ablative absolute, a phrase that stands

1. U.S. Supreme Court, District of Columbia v. Hell-
er, decided June 26, 2008, which claims the draft-
ers intended individuals as members of a militia.
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not alone but as an exclamation, an observation that is gram-
matically independent from the rest of the sentence, yet inte-
gral to it.2 For instance: I think, however you disagree, that ice
cream is not tasty.

Armed with these grammatical tools, let us read the amend-
ment in the way that surely its drafters wanted: a well-regu-
lated militia, being necessary for the security of a free state,
[taking into account] the right of the people to bear arms,
shall not be infringed [=abolished]. In other words, the right
of the state to maintain an army is sacrosanct; the text with
its three commas now makes perfect sense. Nonetheless, the
Supreme Court, buoyed by the so-called originalist Justice An-
tonin Scalia, who tried to decipher the amendment according
to his perception of militias in 1787 America, read it contrari-
ly—yielding, as it would appear from what was just said, sub-
jective and, for many, unwanted results.

The rule of law meets with greater obstacles when different
laws are applied to different folks. The laws of “Jim Crow”—
the direct descendants of the distinct legal definitions that
once distinguished between the free and the enslaved—are
the first to come to mind. More subtly discriminating because
they are ostensibly equitable are rules that differentiate citi-
zens from permanent and legally recognized temporary resi-
dents. True equity demands legal equality for all a republic’s
denizens, as was made clear by the most famous of medieval
jurists, Bartolus de Saxoferrato. “Civitas sibi faciat civem,” he
said, meaning that a lawful resident of a locale should enjoy
full rights.* He was, of course, not working with a modern,
legally defined concept of citizenship, but he was moving in
that direction.

George Washington would have agreed. He himself prob-
ably had not studied Bartolus, although others around him
certainly did. Nonetheless, it was in Bartolus’s spirit that, in
1790, Washington wrote to the Jews of Newport, Rhode Island,
saying: “The Citizens of the United States of America have a
right to applaud themselves. ... All possess alike liberty of
conscience and immunities of citizenship. ... For happily the
Government of the United States ... requires only that they

2. Adam Freedman, “Clause and Effect,” New York 3. Julius Kirschner, “Civitas Sibi Faciat Civem: Bar-
Times, December 16, 2007, and letters, including  tolus of Sassoferrato’s Doctrine on the Making of
on “people” as collective, on December 19, 2007.  a Citizen,” Speculum 48 (1973): 694-713.

The letters note that “people” in the amendment

is clearly the collective of “We the people.”
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who live under its protection should demean themselves as
good citizens, in giving it on all occasions their effectual sup-
port.” For Washington, a citizen was one who obeys the laws;
conversely, observing the laws makes one an equal citizen.
This was a legal, structural revolution presupposed by the
underlying premise of the Constitution, which had cut the
Gordian knot binding state to religion and religion to state. In
the new United States, establishing an official religious con-
fession would be anathema. As stated by James Madison in a
letter of 1818, which explains Washington even more clearly
than do Washington’s own words: “Our laws have applied the
only antidote to this vice [of a confessional state], protecting
our religious, as they do our civil rights, by putting all on an
equal footing.”

A first criterion for a modern state, therefore, beyond the
requirement that citizens be legally equal, is that equality be
in no way contingent on religion, just as religious exercise
is a purely personal prerogative. One may debate whether
this means that religious principles merit special privilege
even more than simple recognition, but this is a dangerous
slope. Not all religions, for example, entirely prohibit abor-
tion. Should then the religious objections to all abortions of
some be privileged over the reservations of others? The story
is further complicated by doctrinal change over time. In the
Middle Ages, even so mainline a Catholic thinker as Thom-
as Aquinas called the fetus “an apple hanging from a tree,”
hence, it (and especially its soul) had no independent exis-
tence. It could not be baptized. But also, as many medieval
commentators averred, abortion before quickening (about
sixteen weeks) is no mortal sin, close to the position of Roe v.
Wade.* Only in the mid-eighteenth century did the idea of in-
dependent fetal existence become the accepted one, radical-
ly changing attitudes, including negating the period during
which an abortion might be condoned.®

Regardless of doctrine, to privilege the tenets of one reli-
gion over those of another would negate the true revolution

4. Roe v. Wade, U.S. Supreme Court, 1973, https://
www.loc.gov/item/usrep410113/. Marquardus de
Susannis, De Iudaeis et Aliis Infidelibus (Venice,
1668 and 1684, in Tractatus universi iuris); John
Christopoulus, “Abortion and the Confessional in
Counter-Reformation Italy,” Renaissance Quarter-
ly 65 (2012): 443-84.

5. Adriano Prosperi, Dare I’Anima: Storia di un
infanticidio (Turin: Einaudi, 2005); Kenneth Stow,
Anna and Tranquillo: Catholic Anxiety and Jewish
Protest in the Age of Revolutions (New Haven, CT:
Yale University Press, 2016).
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in citizenship ushered in by the American Revolution with
respect to what went on previously, when confessional states
with an established religion anchored legal equality—or
inequality—in correct religious belief and restricted unbe-
lievers, if unbelievers were allowed in at all. Yet as Bernard
Bailyn has explained, we should not think that the idea of
religious disestablishment in the American Colonies came
about out of a concern for Catholics, let alone Jews. It arose
out of the rejection by dissenting Protestant sects of the sway
of Congregationalism, the religion of the Pilgrims, which was
codified in the laws of the Massachusetts Colony and, eventu-
ally, Connecticut. The efforts of progressively Princeton-edu-
cated James Madison led to religious liberty being extended
to Baptists in Virginia.® On the national level, as witnessed
by Washington, the question of the two thousand or so Jews
in the Colonies seems never to have been raised.” Indeed, in
1790, we find the New York City Council protecting the right
of the city’s Jews to have kosher meat properly labeled in
markets to prevent deceptive merchandising.®

What had happened in the new United States could never
have happened in Europe. European law rested either direct-
ly or indirectly on what was known as ius commune, a de-
rivative of ancient Roman law, the law in force in the Italian
peninsula and studied influentially in law schools through-
out the continent. Those trained in ius commune were also
more often than not doctores utriusque iuris, doctors of both
laws, the second of the pair being the ecclesiastical canons.
It goes without saying that canon law, whose essence was to
defend the well-being of the Catholic Church, distinguished
believers from infidels. It regulated Muslims, but especially
Jews, and outlawed Protestants with the goal of diminishing
contacts between Catholics and others, if not to convert them.
What is not recognized is that many of these regulations,
which had expanded organically since the Middle Ages, were
derivatives of ancient Roman law as that law was formulated
and codified in the Christianized, late Roman Empire, so that

6. Bernard Bailyn, The Ideological Origins of the
American Revolution (Cambridge, MA: Harvard
University Press, 1992).

7. Maryland removed religious tests only in about
1828. See William Penn, “Frame of Government,
1682,”http://www.constitution.org/bep/frampenn.
htm/; Thomas E. Ricks, First Principles: What

America’s Founders Learned from the Greeks and
Romans and How That Shaped Our Country (New
York: HarperCollins, 2020), chap. 5.

8. Zvi Gastwirt, “Kashrut and the Law in New

York City,” Michael: On the History of the Jews in
the Diaspora 3 (1975): 281-301.
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eventually they entered both the canons and ius commune.
Prohibitions extended to forbidding marriage between Jews
and non-Jews and to what was deemed excessive fraterniz-
ing. Christian participation in non-Catholic, but principally
Jewish, ritual was a crime. Non-Catholics were also forbidden
to hold public office or maintain internal judicial institutions
other than panels of consensual arbitration.

The case of Jews was unique. Exemplifying the confluence
of the canons and ius commune, Jewish Communities were de-
clared “illegal collegia” (C.1,9,1), which meant they possessed
no intrinsic corporate rights, and although Jewish practice
was officially protected, the Roman Lex nullus (C.1,9,13) im-
plies that Jewish privilege hinged on “good behavior.” The
idea was implicit in the canons for centuries, to be spelled
out by Innocent III in 1199.° Put challengingly by the oft-cit-
ed sixteenth-century jurist Marquardus de Susannis, the law
discriminated against Jews so long as they did not accept bap-
tism. De Susannis said this, however, as the second half of a
sentence in which he made it clear that in civil matters as op-
posed to religious issues, Jews were cives with full civil rights.
De Susannis wrote a three-hundred-page book on canon and
Roman law on Jews; he knew the subject intimately, as those
who came after him averred.

The predicament was incredibly maddening. How were
the Jews’ contradictory religious and civil statuses to be rec-
onciled? To be sure, when de Susannis wrote in 1558, there
were few Jews in Western Europe outside of Italy, with the
largest community in Rome under the pope’s window.® One
has to be practically a legal scholar to follow this communi-
ty’s fate, shuttered at night in a ghetto established by Pope
Paul IV in 1555 to reinforce existing laws and exert conver-
sionary pressure but represented in court by the leading law-
yers of the day. Hard law and reality repeatedly collided. For
centuries, the canons had hermetically forbidden Jews and
Christians to dine together and, in particular, Christians from
buying the portions of slaughtered animals that the laws of
Jewish eating (kashrut) place out-of-bounds. Nonetheless,
through the agency of their Roman vicar, the popes time and
again licensed Jewish and Christian butchers to work togeth-

9. Solomon Grayzel, The Church and the Jews in  10. Kenneth Stow, Theater of Acculturation, the
the Thirteenth Century, vol. 1 (New York: Hermon  Roman Ghetto in the 16th Century (Seattle: Uni-
Press, 1964). versity of Washington Press, 2001).
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er, with the Christians hired directly by the Jewish Commu-
nity, just as they kept their butcher shops inside the ghetto
itself."!

Jews were being legally integrated and segregated at the
same time, with each vector exerting centripetal force on the
other. To rectify this legal perversity, the only way out was to
change the laws and/or the hands exercising jurisdiction. In
the United States, we said, this process occurred by a kind of
osmosis. In Europe, a firmer hand was needed. Nor were the
Jews alone in confronting the barriers erected by confession-
al law. Who, for instance, in a battle that had been waged for
centuries, had the upper hand when it came to supervising
marriage, which also meant inheritances? This was a role
the Catholic Church had claimed for itself for centuries. Mar-
tin Luther had made marriage a civil institution, but it was
still founded on confessional (religious) principle.’? The early
eighteenth-century Turin jurist Giuseppe Sessa, also writing
a manual on Jews in law, noted that Jewish marriage was a
civil institution by definition, created by a contract; essential-
ly he was correct. One was left to read between the lines that
perhaps it should be that way for all, for as a civil contract, it
opened the door to divorce, a practice Calvinists had institut-
ed in Geneva.'* No wonder the Emperor Joseph II so angered
the pope when he revised marriage laws in his realm to move
in this direction.

One person, at least, was attentive to the conundrums: Na-
poleon Bonaparte. Although the revolution had abolished a
French state-confession, the confessionally biased (and high-
ly criticized) ius commune had been left intact. Napoleon took
note. In 1804, and in one stroke, he enacted the French Code
civil and simultaneously invalidated ius commune, thus lay-
ing the foundations of militant French secularism. French
Jews benefited no less. Their legal and civic status had been
equalized with that of all others, just as had happened in the
nascent United States. In theory. Napoleon’s difficult dealings
with the Jews of Alsace are well known. Historians have also
called his famous assemblies of Jewish notables an attack

11. Kenneth Stow, “Shehitah and the Jewish Dog,” 13. Giuseppe Sessa, Tractatus de Iudaeis (Turin,
Interfaces 5 (2018): 175-93. 1716), chap. 22; Robert Kingdon, Adultery and
12. Lindal Roper, “ ‘Going to Church and Street’: Divorce in Calvin’s Geneva (Cambridge, MA: Har-

Weddings in Reformation Augsburg,” Past and Vvard University Press, 1995).
Present 106 (1985): 61-101. 14. Stow, Anna and Tranquillo, 83.
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on Jewish integrity. And very possibly Napoleon was acting
disingenuously when he posed the question what percent-
age of intermarriage (previously illegal without conversion
to Christianity) would the Jews tolerate. Yet there was an un-
derlying and more important question, whether, by accepting
civil marriage between Christians and Jews, were the Jews
willing fully to join the new French nation. Would they agree
to live under the secular legal structures inaugurated by the
Code civil? In the event, Napoleon may have known that for
decades, rabbinic judges in Alsace were trying to make Jewish
law compatible with that of the state. In which case, Napoleon
was completing a process as much as he was innovating.*®

Legal equality, a truly equitable rule of law, as implied at the
outset of this essay, requires conscientious application. On its
own, the Code civil did not prevent the miscarriages of the
Dreyfus case at the end of the nineteenth century. Pressure
applied by the churches never ceased. Pope Pius XII was
still arguing for a monopoly of religious marriage in 1946.1
In 1814 the pope reestablished the Roman ghetto, when the
French, who had thrown it open upon their arrival in 1797,
left for good. Here, too, was needed the kind of firmer hand
that appeared on September 20, 1870, when the walls of Rome
were breached, the Italian state reached its fullness, and the
pope fled behind the Vatican walls. Only then was the Ghet-
to definitively torn down and the Jews granted full rights. As
if in revenge, in the period between 1870 and the Concordat
with Mussolini in 1929, the Church abandoned its old path of
guaranteeing at least physical Jewish safety. For the first time,
Church organs, most notably the papally supervised Jesuit pe-
riodical, La civilta’ cattolica, began to tout charges of ritual
murder. Saner clergy, priests of integrity, called the charge
“inane.”’

15. Jay Berkovitz, “Acculturation and Integration  17. Kenneth Stow, Jewish Dogs: An Image and Its
in Eighteenth-Century Metz,” Jewish History 24  Interpreters (Stanford, CA: Stanford University
(2010): 271-94. Press, 2006), chap. 1.

16. Stow, Anna and Tranquillo, 83.
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The quest for legal equality sustained by a true rule of law
has yet to attain the grail. At the same time, without an end
to the confessional state and its system of law, that journey
to equality would have never begun. If courts begin to weigh
competing religious privileges one against the other, it will
abruptly end.






Based on a division of powers and the supremacy of a constitu-
tion, the rule of law is not invulnerable, as was demonstrated
in the violent attack against the U.S. Capitol on January 6, 2021.
It can be used but also abused; it can be respected or exploited,
exalted or undermined. It can even arouse skepticism, because it
is not always effective against the realities of political life.

In a world facing social division, polarization, poverty, climate
change, and pandemics, it is crucial to understand the roles of
those who manage, control, or are touched by the rule of law.

This book’s primary goal is to showcase the variety of perspec-
tives, cases, and methodologies of the people and institutions
that bring a range of expertise to bear in many fields.

The essays here — which encompass various geographic areas
and social groups, as well as several historical periods — address
racism, misinformation, human rights, the status of women, the
treatment of indigenous peoples, the environment, and more.

The rule of law is not merely a set of principles that guaran-
tees a just society. It must be more than a tool in the hands of
legal experts; it cannot be a concept out of the reach of ordinary
people. It is essential that every citizen feel a clear responsibility
to protect and promote the rule of law, to denounce inequalities
and oppose imbalances of power, if the common goal is to enjoy

freedom, democracy, and justice for all.
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